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STATE OF NEI17 YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Honigs General  Merchandise Inc.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sa les  &  Use  Tax

AFFIDAVIT OF MAILING

of New York.

addressee is the pet i t ioner

is the last known address

Tax Law

76 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of  February,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Honigs General  Merchandise Inc. ,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Honigs General Merchandise Inc.
919 Manhattan Ave.
Brookllm, IifY J-L222

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

13th day of  February,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Honigs General  Merchandise fnc.

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

AFFIDAVIT OF MAILING

Sales & Use Tax

under Art ic le 28

for the Period 9

29

7 3

Tax Law

7 6 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

13th day of  February,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Simon Honig the representative of the petit ioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Mr. Simon Honig
c/o Honigs GeneraL Merchandise Inc.
919 Manhattan Ave.
Brooklyn, Ny J-t222

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that. the said addressee is  the representat ive of

for th on said wrapper is  the lastthe pet i t ioner  here in and that  the address set

known address of the representative of the p

Sworn to before me th is

13th day of  February,  1980.

of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 13, 1980

Honigs General  Merchandise Inc.
919 Manhat tan Ave.
Brooklyn, NY 71222

Gent lemen:

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant  to sect ion(s)  1138 & 7243 of  the Tax law,  any proceeding in  cour t  to
review an adverse decision by the State Tax Commission can only be instituted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be comrnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Simon Honig
c lo Honigs General  Merchandise Inc.
919 Manhat tan Ave.
Brooklyn, NY L7222
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

HONIG'S GENERAL MERCHANDISE, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period September 1,
1973 through August 31, 7976.

Whether the results of an audit by the Audit

appl icantrs sales tax l iabi l i ty for the period

August .  31 ,  1976.

DETERMINATION

Division accuratelv ref lects

September 1, 1973 through

Appl icant,  Honigts General  Merchandise, Inc.,  9I9 Manhattan Avenue,

Brooklyn, New York 1L222, f i led an appl icat ion for revision of a determinat ion

or fot  refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law

for the period September 1, 1973 through August 31, 1976 (Fi le No. 78724).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two l . /or ld Trade Center,  New York,

New York, on July 18, !979 at 1:15 p.DI.  Appl icant appeared by Simon Honig,

President.  The Audit  Divis ion appeared by peter Crotty,  Esq. (Abraham

Schwar tz ,  Esq.  o f  counse l ) .

ISSI]E

FINDINGS OF FACT

1.  on  May 23 ,  1977,  as  a  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion  issued a

Notice of Deterrninati.on and Demand for Pa5ment of Sales and Use Taxes Due

against appl icant,  Honig's General  Merchandise, Inc. for the period September 1,

1973 th rough August  31 ,  7975.  The no t ice  was issued fo r  g21749.16  p lus  pena l ty

a n d  i n t e r e s t  o f  $ 1 , 0 3 2 . 7 6  f o r  a  t o t a l  o f  $ 3 , 1 8 L . 9 2 .



- 2 -

2. On December 8, 1976, appl icant executed a Consent Extending Period of

Limitat ion to issue an assessment of sales and use taxes for the period at

i s s u e ,  t o  D e c e m b e r  2 0 ,  1 9 7 7 .

3. Appl icant f i led an appl icat ion for a hearing to revie\d the aforesaid

determinat i-on on June 3 ,  1977.

4. Appl icant.  operated a retai l  c lothing store located at 9\9 Manhattan

Avenue in Brooklyn, New York.

5. On audit ,  the Audit  Divis ion determined that appl icant 's markup on

merchandise purchases was 47.6 percent.  This percentage was appl ied to purchases

of  $4621928.00  to  a r r i ve  a t  taxab le  sa les  o f  $683 ,282.00 .  The amount  o f

purchases ref lected an al lowance for pi l ferage of 1 percent,  merchandise sold

for resale and merchandise appl icant sold at cost.  The merchandise sold at

cost of  $14'813.00 was added to the taxable sales computed above to determine

to ta l  taxab le  sa les  fo r  the  aud i t  per iod  o f  g698,095.00 .  App l ican t  repor ted

taxab le  sa les  o f  $670,207.00  fo r  the  same per iod ,  leav ing  add i t iona l  taxab le

s a l e s  o f  $ 2 7 , 8 8 8 . 0 0  a n d  t a x  d u e  o f  g 2 , I 4 9 . t 6 .

6. The Audit  Divis ion and appl icant st ipulated that appl icant donated

$3'600.00 merchandise to chari table organizaLions during the period at issue.

I t  was also st ipulated that twenty-two burglar ies occurred where store front

glass was broken to gain access to the premises. The Audit  Divis ion conceded

tha t  $2 '200.00  in  merchand ise  was s to len  based on  an  average the f t  o f  $100.00

per break-in.  Appl icant contended that.  the merchandise stolen was substant ial ly

greater than the Sa1es Tax Bureau's est imatel  however,  appl icant offered no

documentary evidence as to the value of the storen merchandise.

l .  Appl icant was also burgLarized on February 25, L976. The premises

was entered through a cel lar and inventory worth $2,000.00 was stolen. Appl icant



f i led a complaint

Pol ice Department.

8 .  App l ican t

-3 -

(/ i61-1051) with the 94th precincr of the New York City

acted in  good fa i th  at  a l l  t imes.

CONCI.USIONS OF LAW

A. That the audit  conducted by the Audit  Divis ion did not give considera-

t ion to the donat ions and burglar ies as set forth in Findings of Fact "6" and

"7t ' ,  therefore, the results thereof were incorrect.  fn the absence of records

to the contrary, the Audit  Divis ion's valuat ion of $2,200.00 for merchandise

stolen in the burglar ies referred to in Finding of Fact ' t6r '  is reasonable.

B. That based on Conclusion of law "A",  the addit ional taxable sales

determined for the period September 1, 1973 through August 31, 1976 in the

a m o u n t  o f  9 2 7 1 8 8 8 . 0 0  a r e  r e d u c e d  t o  $ 1 6 r 3 7 5 . 0 0 .

C. That the appl icat ion of Honig's General  Merchandise, Inc. is granted

to the extent indicated in Conclusion of Law ' tB";  that the Audit  Divis ion is

hereby directed to modify the Notice of Determination and Demand for Payment

of Sales and Use Taxes Due issued May 23, L977, together with interest computed

at the minimum statutory ratel  and that,  except as so granted, the appl icat ion

is in al l  other respects denied.

DATED: Albany, New York STATE TAX COUUISSION

FEB 1 5 t980
STATE TAX COUUISSION

COMMISSIONER

COI'TMISSIONER


